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Abstract

A person may not be able to fulfill his financial obligations, so he/she resorts to
provide real estate security to ensure the implementation of his/her obligation which
may be works like (construction, facilities, farming) in an immovable owned by
someone else and here ,the question may be asked if it is permissible to mortgage these
works. In fact, what turns this issue into a complicated one is that there is no legislative
provision in the Iraqi civil law as well as in the Egyptian civil law dealing with the
works mortgage except item no. (1038). It is referred that the cases that justify for
mortgagor to build these works are diverse which may be as tenant, beneficiary and
surfacer , and each one of them needs to be judged difterently from the other ones
because they are different in right. In addition to that there is no specific definition for
these works and what their individuals are and there are no direct sources dealing with
the subject of the works mortgage, so the above mentioned problems have led us to
discuss this issue. By setting an answer to all the cases of the works mortgage ,it will
contribute to the activation of the process of credit, and equipping the judge with ready
and fair judgments away from wrong jurisprudence, and help the researcher to have
legal solutions in connection with the works mortgage, and push the legislator to adopt
them as legislative provisions added to the Iraqi civil law which help the plaintiff,
defendant and judge reduce time , effort and expenditure and reduce the cases before
the judiciary. The research paper determines definition of the works mortgage in the
first topic, the consequences of the work mortgage under the lease contract in the
second topic, the consequences of the works mortgage under the right of benefit in the
third topic and the consequences of the work mortgage under the right of surfacing in
the fourth topic, and all these cases have been dealt with under the Iraqi and Egyptian
civil law.
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